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1FFICC OF TH€ SECRETARY 

Re Ei Purle Prcsentation 
~. CC Dockel Nos 02-33. 98-10. 95-20 

Dear Ms Dorich 

On August 7. 2003. Dave Baker. Vice President for Law and Public Pohcy of EarthLink, 
Inc , Donna N Lampcrl, aiid h e  ui~dcrsrgned, both of Lainpert & O'Connor P.C., met with 
Chaimiaii Michael Powell aiid Chrislopher Libertelli, Legal Advisor to Chalnnan Powell, to 
discuss the abo\~e-~-eferenced procecdings 

Ea r th l~nk  discussed its position detcribed in documents pre\;iously filed In the above- 
rercrclmd dockeis Eanhl-ink dcscrihed Its experience as a major Independent high-speed 
lniemet scnice prowder (ISP) deli\ cring DSL-based ln~enlet  access lo hundreds of thousands of 
consumers in lhe U S D~i i i~ i i~ i I a i i i i g  Ihe imponance ofcusromet choice i n  DSL-based sewice 
plovidcrs, EarlhLnik explained that i t  Just t h i s  week won the J D. Power and Associates Award 
foi Highest Cusionier Sa~isfactioii Among High-speed lnlemet Servicc Providers and won the 
same award in 2002 A cop!! of the EaiihLink press relcase I S  attached hcreto, and was 
d~strihulcd dui~iii: Ihc inecling 

EarihLtik e\plained how 11 uses the FCC's tariffing process in conjunction with 
~ . o i i i i l i e ~ ~ c i a l  ~ legoi i ; i~ ions and coniractual aisaiigeinciits for noli-reylated inforination services 
EarihLink also disc~isscd opcra1ioiial issues. noii i ig tha t  while relaitoiiships with some carriers 
are good. isstics such i i s  tliscriiii~nation: slamming. unreasoiiablc delay. and aniicompetitive 
~ I - I ~ I I ? :  I S S L I ~ S  d o  m s e  €ai-llil-ink also eniphasii.ed that 11: like m a n y  ISPs, i s  at a critical juncture 
i c g ~ i ~ d i t i g  h ioxlhand offerings ;riid that a i l  FCC dccistoii thal impedes i t s  ~nvesinieni In 
brnndh;iiid ISP w r \  ices and applicalions or ilia1 iiiiposes lezal u i i cc r ra i i ~ t y  would be contrary lo 
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the contiiiiied deployiiient. adoptioii and quality of broadband infomiation services and Internet 
access 

IIarhI-iiik sti-essed ihat informalion services should not be regulated and expressed 
support for an FCC policy Ihat conlinued lo foster information sewices competition. EarrhLink 
also asrecd 1ha1 tlic FCC should seck to streamline regulation as markets and technology 
chaiiges. and rioled tha t  h e  FCC has ample authority to change its approach under Title I1 to rely 
more on eiiroi-crincnl rather than specific reylatory proscriptions To highlight the current 
regulatory requirements, EarthJAiiik pro\ ided Chairman Powell and Mr Libertelli a copy of the 
altachcd “Suimmary of FCC’s Coinpuler Inquiry Requircments,’’ which has been previously filed 
i n  the ahove-refercnced dockets EanhLiilk explained that an enforceineiit-centric approach 
could pro\ idc effcctl\,e dcieri-encc to an~icoiiipet~tive practices EarthLink urged that what the 
TCC Lamiat do, Iiowcver, IS abrogate the public intcrest mandate to check anticompetitive 
conduct PriL’ate carriage caimot he a “green light” for unreasonable and discriminatory 
conditions EdrlhLinl\ also mplained that discrimination in BOC transmission service offerings 
v, ould incgali\:cly impact and frtisti.ale infom~ation service investment and competition. 

Eiii-lhLiilk eniphasized  hat the use of Title I authority as some Bell Operating Companies 
(UOCs) ha\,e proposcd would create substantial legal and regulatory uncertainty. Not only is the 
Commission’s authoi.ity to use Title I uiicertam, the FCC would need to establish an entirely new 
inicLIi3iiisni and po~enlial aggl-icxed panres and the FCC would be without the benefit of decades 
ofenforcement prccedcnt EarlhLink also suessed that there is a strong risk that the novel use of 
Tiilc 1 would be o\erlurned. as thcre may be no legilimate nexus for the proposed exercise of 
Tille I au~hority Finally, EarlhLiilk discussed the complex issues that would anse with a shift of 
BOC DSL sen!ices from Title 11 to Title I aulhonty, including cost allocarion issues and the 
proccss ortrallsition froin larifting 

Pursuaiil to Ihc Coiiiinission’s Rules, six copies of this letter/inemorandum are being 
pio\,ided lo you for inclusion in [lie public record in each of the above-captioned proceedings. 
Should >ou have any quesuoiis. please coiitacl me 

Siiicerely, 

J 
Mark J O’Coimor 
Counsel for EanhLink, Inc 

Cc‘ Chairman Michael Pov’cll 
Clinstophcr Libenelli. Esq 
Qualex 



FOR JM31EDJ.4TE I<EI.E.?SE 

Dawd Blumenlhal 
Earihlink 

404-748-731 6 
bl!imenihdd@com eairhllnk na 





S U M M A K Y  OF FCC'S COMPUTER fNQUrRYREQIJIREMENTS 

Thc rollnwiiig cliarl dcscrihes current, significant C O / I I / J U ~ W  I n q u i q ~  rcquircmcnts, both procedural and substantrvc, desigiicd to 
prniiiotc iiiromiatioii serviccs conipetition as set forth in the FCC's rules, policy and precedent Each requirement and a detailcd 
dcscription is set forth; citations are ahhreviated for ease of reference although requirements have bceii discussed and eiiumeratcd iii 
m a n y  dirrereiit FCC orders and court decisions spaiiniiig decades 

While groundcd iii Title I I  principles tha t  have successrully fostered information scn'iccs coiiipctitioii, C ~ m i p i i / w  / / i q u i n  preccdent 
l ias prcseiited a challengc in intcrprctatioii and enforccnicnt Tlic array of orders and decisions, the level or BOC discretion i n  

iiilei'pretiiig the requirements, aiid court rciiiaiids have contributed to tincertainty aiid coiifusinii rcgarding tlic rcquiiemeiits and have 
sniiicliiiies crcalcd d i  fficultics for tlic FCC and  Iiiromiatioii Scrvicc Providers ("ISPs") i n  adiiiiiiitlratioii a n d  enrorcciiient 

scparalely froni information service 

77 FCCZd384.475 (1980), lGFCCRcd7418,139 
( ~ o o I ) ,  4 7  CFR 5 64 702 

!. For BOCs, as doininant carriers, the 
separate transinission service must be 
offered via tari If 

I COMPUTER ff Structural Separation Requirenicnts (Applicablc to facilities-basctl common carriers also nfferinz 
information services) 

. - 

. 

. 

Basic Requirement 1 Description 
Transmission service must bc offercd 1. Facilities-bascd common camcrs must offer to compctitive TSPs underlylng 

77 FCC 2d 384,475 (l980), 16 FCC Rcd 7418,W 
42-44 (2001) 

1 

9 

Terms must be tanffed and non-discriminatory as between affiliated and 
competitive ISPs 
Terms of service are subject to pre-effective regulatory review, including pncing, 
other terms of service 

. -  
transmission capacity on the same terms and conditions as to affiliated ISPs 
Transport separated from content, no content control 
Requirement i s  grounded in Title IT, Section 202, FCC's resale requirements also 
mandate that wireline common carriers provide telecommunications services to 
competitors (60 FCC 2d 261(1976), 83 FCC 2d 167 (1980)) 
Common carriers may provide information services through a separate corporate 
eiitity 
While BOCs can market telecommunications services with enhanced (information) 
services, the telecommunications service component must be offered separately to 
competitive ISPs 

EX PARTK P R E S E N T A T I O N  OF EARTHLINK, MCI AND AOLTIME WARNER, CC DOCKETNOS 02-33,95-20,98-10  APRIL^^. 2003 



I1 COMPUTER / I /  Comparahly ETficiciit Intcrconncctioii (“CEI“) Equal Access Reciuircmcnts (Applicable 10 the BOCs) 

, ~ ____ 
1 ,~-.. Basic Hcqiiireniciit I Description 

I 

2 TJnhuiidling ofhasic services 

EX P A R T r  t’IIESbNTAT ION O r  EARTHr.INK. MCI ANI) AOI.TIMF,WARNFR, CC DOCKETNOS 02-33, 95-20, 98-10 APRlL30, 2003 

BOC network 
The BOC must offer basic transmission scn’ice separately from the infomiation 
scwicc under ta r i f f ( /  e ,  same as Corup/er  I /  rulc al7ove) 

1 , 

- 
3 Rcsale of basic services ! 

i o4  TCC 2d9sx. 1 0 4 n ( 1 9 8 ~ ) ,  14 FCC R C ~  42x9. 
4298 (1999) 

- 
4 Technical cliaracteristics 

104 FCC 2rl958, 1036, 1041 (iwi), I ~ T C C R C ~  
42x9,4298 (1999) 

5. Installation, maintenance and rcpair 

104 K C  2d 958, 1041 (1986); 14 FCC Rcd 4289, 
4298 (1999) 

9 . Same as Cornpuler / I  ru le  
Designed to prevent improper cost-shifting and anticompetltlve pncing in 

unregulated markets as well as that BOC and non-BOC TSPs pay the same amoun 
for the underlying BOC telccoinmunicalions services 

Technical charactenstics (including bandwidth, bit ratcs, bit error rates, delay 
distortions and reliabil~ty ISSUCS such as mean time hetween failures, etc.) of 
transmission service must be equal for all ISPs 
Ensures that competitive ISPs receive telecommunications services cqual in qtiality 
to those which the BOG’ customers receive 

Time penods lor installation, maintenance and repair carrier’s ISP and other ISPs 
must be the same 
Ensures that competitlve lSPs can offer their customers support services equal in 
quality as BOC customers receive 

1 

- 
. 
. 



~~~ . , I---~ I h i c  Requirement 1 
~ 6 Eiid- user access 

9. Recipients of CEI; Availability to All 
lnterested TSPs 

~ 7 CEI availability 
I 

1 Camers may not restnct the availability of CEI services to any class o f  customers 
or competitors 
Ensures that BOCs do not engage in anticompetitive teaming with one conipetitiv 9 

~~ - 

Description ~ ~ __ 
I t i i d  -users olcompctiiig lSPs can use same basic services and features as are 

available to end users of carrier’s ISP, including equal opportunities to access basic 
facilities through derived channels, abbreviated dialing or signaling to access 
enhanced features, etc 
Ensures that coinpetitive [SPs‘ custoiiicrs will have the samc access as BOC 
customers to special network fcatures offcred in conjunction with information 
serviccs 

The BOC CEI offering must be ful ly  operational and available to competing ISPs 
oil !he dav  thal carrier’s ISP uses it. and carricr inust offer CEI scnices  prior w 

. 
- 

104 I : c ( - ~ ~ o x ,  1041 (IYM), 1 4  FCC ~ c d 4 2 x 9 .  1 
- 

i 
that date for purposcs of ISP tcstiiig and rcsolution olprohlciiis, allowing 

Ensurcs thaL non-BOC ISP is not put at  a competitive disadvantagc by a BOC 
initiating scrvice before the BOC makes interconnection available to the 

~ 4200 (1999) , opporttiiiity to dcvelop, tcst and resolvc any tcchnical issiies 

~ 

! i compctitive ISP 
I 

i i 
8 Mininiizatioii of transport costs i 

1 
I 4289,4299 (1999) 

104 FCC 2d 958. 1036. IO42 (l986), 14 FCC Rcd 

, 

. Carncrs must make “good faith” and iiondiscriininatory efforts to minimize the 
LSP’s costs or  transport between carrier and 1SP offices, including demonstrating 
what steps they will take to reduce transport costs for competitors 
Ensures that B O G  cannot require competitive ISPs to purchase unnecessanly 
expensive methods of interconnection with the BOC 1 

~ 104 FCC2d958.  1042(1986), 14FCCRcd4289, 1 TSP and against others 
I 4299(1999) 

EX PAllTr I’RFSFNTAT I O N  01: EARTHLINK, MCI ANDAOLTiMEWARNER, Cc Dm KFTNOS. 02-33,95-20,98-10 APRIL 30.2003 



I l l  COhlPUTER 111 CEI Procedural Rcquiremcnts (Applicablc to the BOG) 

1 ONA plans are designed to offcr flexihle approach that caii cnsure services caii be 
deploycd as circumstanccs change 
ONA features should also include OSS, and other features that are eitlier used by 
the carrier’s ISP or would be useful to ISPs 
ONA is “tecluiology-neutral” policy not prescription of a particular network 
architecturc 

Requires BOC IO offer ONA services on “equal access” and nondiscriminatory 
basis and Subject to regulatory (federal or state) jurisdiction and review 
BSAs are fundamental tariffed switching and transport serviccs tliat allow lSPs to 
communicate with their end-user customers through the BOC network 
BSEs are optional unbundled features that  an 1SP may require or find useful, also 
defined as building blocks TSPs need to provide service 
CNS are optional unbundled basic servlce features that an end-user may obtain 
from a carner to access or receive an enhanced service 
ANSs are other features that BOCs may claim are outside of ONA but that are 
useful to ISPs 
OSS capabilities (service order enrry and status, trouble reporting and status, 
diagnostics, monitoring, testing, network configuration and traffic data collection) 
should be classified as ONA services 

I 

I 

I 

. 
1 

- 
9 

1 BasicRcquircment 
’ I W e h  Posting of CEI plans 

I 4  I~CXC IRcd 4 2 x 9  42q7 ( l O V 7 )  

~- .. - ~ L  ’ Description 

1 
Providcs written cxplanation ofcoiiipliancc with CEI and tlic teleconiniuiiications I 
serviccs used hy BOC-affiliatcd [SI’S, providcs inforinatioii to competitive TSPs 
rcgardiiig their intcrcoiiiicctioii i-ights, optioiis and methods 
Single document aids utility of inlomiation and provides benefits Over reliancc 

~ 

i 
i 
i 1 

I 
I 
1 

’- ~- ~~~ -~ ~- s o ~ c ~ y  on tariffs 1 
IV COMPUTER / I f  Open Network Architecture (“ONA”) Requirements (Applicable to the BOCs) 

1 R a s L R c q u i r e m e i i t  
~TBOC i n t i s (  unbundle clciiieiits o f  it;- 
i 
~ 

iictwork, rcgardless ofwlietlicr used by its 
aff i l iated ISP, i n  an ONA Plaii 

104 FCC 2d 958, 1064, 1065-1066 (1986). 2 FCC 
R C L I ~ ~ ( I ~ ~ ~ ) ,  ~ F C C R ~ ~  I I ~ ~ ( I O X X ) , ~ F C C  
I<cd I (I 9 ~ x 1  

Setvice Elements (“BSEs”). Basic Serving 
Arraiigeiiiciits (“BSAs”), Coinplemcntary 
Network Services (“CNSs”), Ancillary 
N e t w r k  Services (“ANSs”)) under tariff 
and carrier ISP can only purciiase elements 
under tari ff 

I04 FCC 2d 958, 1064 ( I  986), 2 FCC Rcd 3035 
(1987), 3 FCC Rcd 1150 (1988); 4 FCC Rcd I 
(1?88), 5 FCCRcd 3084,3087 (1990) 

1 ’ 
1 

Ex P A R  I i~ P R ~ S E N  I A T I O N  or EARTHLINK, MCI ANn AOLTIME WARNER, CC DOCKETNOS 02-33,95-20,98-10 APRII.30, 2003 



, ~ ~ _ _ _  ~~ 7 

i ~ Basic _ _ ~  Rcquircnient I Description 2 
' 7 f3OC i i i i i s t  i iave proccdures for 7 ROC must have procedures to cnsurc that iiistallatioii and inainteiiaiicc orONA 

nniidiscriiiiiiiatory installatioii i i i d  
iiiaiiitciiaiice of0N.A services, i i icluding 
oss 
104 ICC' 2 d 9 i ~  1066 (1986). 6 FCC R C ~  7646, 
76(17(1991), I I FCC Rcd 1388,1398-1399, 1427- 
1428(1095), 13 FCCRcd 6040,6099(1998) 

scrviccs is nondiscriiiiinatory, requests (including trouble tickets) arc taken on 
first-coine- first-served hasis, and that standard intervals for routine installations 
are made public. 
If requircd, letters of autliorizatioii prior to initiation of CNS service may not he 
discnminatory 

OSS may not be discriminatory and BOCs must discuss their ability to offer such 
services in thc futurc 

1 

Resale restrictions may not hc dlscrlI11lllatory 
1 

~- 

104 PCC 2d 058. 1064,1067 (1986) 
, 2  BOC must provide 90-day noticc and 

' aniendnient 

104 FCC 2d 958, 1068 (1986), 13 FCC Rcd 6040, 

BOCs must specify proccdures for lSPs to 
rcquest and reccive new ONA serviccs 
( 120-day process); BOCs must honor 1SP 
requests Tor NIIF technical assistance to 
cvaluate feasibility of new ONA service 

6086 (I 998) 
3 

104 FCCZd958, 1066(1986).4FCCRcd 1,7397 
( 1988). 5 FCC R c d  3084,3091 ( I  990), 6 FCC Rcd 

( I  998) 
7646,7654 (1991 1; 1 3  KC R C ~  6040,7n83-84 

The 90-day time pcnod is necessary to peniiit TSPs to develop new offerings on a 
competitive hasis since without the CEl Plan, ISPs will not have specific notice 
that a carrier is offering a new enhanced service. 

9 BOCs must provide new elements to lSPs if ISP can show ( I )  market demand, (2) 
technical and cost feasibility, and ( 3 )  utility to ISPs. The BOC must describe iii 
detail the cntena that it will use in determining when an ISP inquiry constitutes a 
complete request for a new ONA service and provide an evaluation of whether it 
will provide the sewice or the specific reasons for not offenng a given service. If 
an ISP finds the BOC response unsatisfactory, i t  may seek redress from the FCC 
by fl ing a petition for declaratory ruling. 

E X  I'ARTF PRIWNTAI~ION or EARTHLINK, MCI AND AOLTIME WARNER, CC DOCKETNOS 02-33,95-20,98-10 APRlL30.2003 



SIIMMARY or  FCC COMPUTER INQLIIRY REQLIIRFMNTS 
l ’ \ c , r  1, 

5 .  BOCs required to provide Semi-Annual 1 Report should contain consolidated matrix o f  ONA sei-viccs in federal and slatc 

EX PARTE PRrSENTATION OF EARTHLINK, MCI AND AOLTIME WARNER, cc DOCKETNOS 02-33,95-20,98-10 

6 BOCs rcquired to tilc Quarterly 
Nondiscrimination Reports 

I O ~ F C ( - Z ~ Q S R .  inss-ios6. in66(19x6) 

rcquircd to f i le  an Annual affidavit 

3I ;CCRcd 1150, 1161,n  154(1998) 

APRIL  30, 2003 

1 Report compares tirneliiicss of installation and maintenance of  categones of ONA 
services to BOC ISP with that of a sampling of all customers. Report must include 
total orders, total and percent due date missed, and average intervals. 

1 IfBOC affidavit demonstrates that it lacks ability to discnrninate In installation or 
maintenance, then it may file Quarterly Nondiscriminatloii Report 


